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for the Northern District of California.

BRIEF OF DEFENDANTS IN ERROR

THE FACTS.

The facts in this case are lucidly and succinctly stat-

ed in the brief of plaintiff in error. In some particu-

lars, however, we would criticise the statement as be-



ing too terse and abbreviated, and in consequence we

respectfully ask the Court to supplement it by a refer-

ence to the opinion rendered by Judge Morrow in the

Circuit Court on the demurrer to the complaint.

Union Trust Company of San Francisco v.

Lynch, 148 Fed. Rep. 49.

The statement of facts as set forth in that opinion

is entirely applicable to the case as presented here, for

the reason that the principles of law involved are in

no wise changed by the answer of the defendant and

the ''Stipulation of Facts." (Trans., pp. 213-216.)

The only other comment we have to make on appel-

lant's statement of the facts is, that the use of the word

"annuities" (page 6 of the Brief) is entirely inaccurate.

What he treats as and has termed an "annuity" is ac-

tually the right to the receipt of the income of a trust

estate subject to the terms of the trust. From no stand-

point can such a right be termed an annuity.

We would also emphasize that the "Stipulation of

Facts" admits that the rights of the beneficiaries to

receive the income of the trust estate are rights capable

of valuation, and that the same have been valued only

by and through the use of '^approved annuity tables."

Of course, there is no recognition in this of the right

of the Collector to use such annuity tables, or any other

method for valuing the right to receive income.

Acts or Congrrss Involved in This Case.

Before proceeding to our argument we will, for the

convenience of the Court, set forth the sections of the
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"War Revenue Act" and of the acts repealing the same,

which are involved in the consideration of this case.

On June 13, 1898, was passed "An Act to provide

ways and means to meet war expenditures, and for other

purposes" (30 Statutes at Large, c. 448, pp. 464-465).

Section 29 of that act is as follows:

" That any person or persons having in charge

or trust, as administrators, executors or trustees,

any legacies or distributive shares arising from per-

sonal property, where the whole amount of such

personal property as aforesaid shall exceed the sum
of ten thousand dollars in actual value, passing,

after the passage of this act, from any person pos-

sessed of such property, either by will or by the

intestate laws of any state or territory, or any per-

sonal property or interest therein, transferred by

deed, grant, bargain, sale or gift, made or intended

to take eflfect in possession or enjoyment after the

death of the grantor or bargainer, to any person or

persons, or to any body or bodies, politic or cor-

porate, in trust or otherwise, shall be and herebv

are, made subject to a duty or tax, to be paid to

the United States, as follows—that is to say . .
."

etc.

On April 12, 1902, was passed "An Act to repeal war

revenue taxation, and for other purposes" (32 Stats.

97, c. 500). Section 7 of that act provides:

"That section four . . . and t\venty-nine of the

act of June thirtieth, eighteen hundred and ninety-

eight, and all amendments of said sections and

schedules be, and the same are hereby repealed."



On June 27, 1902, an act was passed entitled "An

Act to provide for refunding taxes paid upon legacies

and bequests for uses of a religious, charitable or edu-

cational character, for the encouragement of art, and

so forth, under the act of June thirteenth, eighteen hun-

dred and ninety-eight, and for other purposes'' (32

Stats. 406, c. 1 160). Section 3 of that act provides as

follows

:

" That in all cases where an executor, adminis-

trator or trustee shall have paid, or shall hereafter

pay, any tax upon any legacy or distributive share

of personal property under the provisions of the

act approved June thirteenth, eighteen hundred

and ninet\^-eight, entitled 'An Act to provide ways

and means to meet war expenditures, and for other

purposes' and amendments thereof, the Secretary

of the treasury be, and he is, hereby authorized

and directed to refund, out of any money in the

treasury not othenvise appropriated, upon proper

application being made to the Commissioner of

Internal Revenue, under such rules and regula-

tions as may be prescribed, so much of said tax

as may have been collected on contingent beneficial

interests which shall not have become vested prior

to July first, nineteen hundred and two. And no

tax shall hereafter be assessed or imposed under

said act approved June thirteenth, eighteen hun-

dred and ninety-eight, upon or in respect of any

contingent beneficial interest which shall not be-

come absolutely vested in possession or enjoyment

prior to said July first, nineteen hundred and two.''



THE ^WAR REVENUE MEASURES" CONFER
NO RIGHT TO LEVY A TAX ON THE
PRESENT RIGHT OF THE BENEFICIARY
OF A TRUST TO RECEIVE THE INCOME
OF THE TRUST ESTATE.

The entire argument of the plaintiff in error in this

case seems to be based upon the contention that the

term 'legacy," as used in the Act of June 13, 1898, must

be construed as including '^the right to receive the in-

come from the money invested . .
." (p. 13 of Plain-

tiff's Brief) . It must also be noted that the assumption

that the term ^'legacy" includes the right to receive an

income during a future period of uncertain duration

necessarily involves a refusal to give full effect to the

following words contained in the Refunding Act of

June 27, 1902, to wit: "absolutely vested in possession or

enjoyment prior to July i, 1902."

We think it unnecessary to elaborate on the proposi-

tion that the exercise of the taxing power has always

been limited by the courts and never extended beyond

the bounds of the statute, and that the courts have al-

ways construed strictly against the taxing power any

laws defining the subject-matter on which a tax is to

be levied. To support the meaning given to the word

"legacy" by the plaintiff in error requires a liberal in-

terpretation of that word in favor of the Government,

and contrary to this rule of interpretation. As is stated

in Eidman v. Martinez, 184 U. S. 578-583,



^' It is an old and familiar rule of the English

courts, applicable to all forms of taxation, and par-

ticularly special taxes, that the sovereign is bound
to express its intention to tax in clear and unam-
biguous language, and that a liberal construction

be given to words of exception confining the opera-

tion of duty. . . . We have ourselves had repeated

occasion to hold that the customs revenue laws

should be liberally interpreted in favor of the im-

porter, and that intent of Congress to impose or

increase a tax upon imports should be expressed

in clear and unambiguous language."

So, also, in the case of Disston v. McLain, 147 Fed.

Rep. 114-116, the rule was laid down very concisely,

as follows:

'^ In this case, as in all cases involving questions

of taxation, it must be borne in mind, as a canon

of construction of universal acceptance in Ameri-

can and English jurisprudence, that no tax burden

is held to be laid on citizen or subject, unless the

legislative intention to so impose is expressed in

clear and unequivocal language, and that in case

of doubt, statutes imposing taxes are construed most

strongly against the Government and in favor of

citizens or subjects, and that such statutes are not

to be liberally construed. No exigency for extend-

ing the meaning of such statutes beyond what they

expressly and clearly import can ever arise, because

it is always within the power of the legislature to

express its intent in language so clear and unequiv-

ocal as not to admit of doubt."

In this connection we think it only proper to apprise

the Court that wc rely very fully on the case last cited,



as also on the case of Herald v. Shanley, 146 Fed. Rep.

20, and that it is a matter of no small surprise to us that

plaintiff in error has attempted to cite these cases as

authorities for the interpretation of the law which he

contends for. We submit that the conclusions from

these decisions, contained in his brief, are refuted by

the cases themselves, and that they are full of expres-

sions which indicate that if the particular question had

been before the Court, it would have felt compelled to

hold that no income was taxable until actually ready to

be paid to the beneficiary and unless it actually was so

paid or ready to be paid prior to the repeal of the War
Revenue Law.

The Refunding Act of June 27, 1902, was an act

which was declaratory of the true construction of the

original statute, so far as the words 'Vested in possession

or enjoyment" are concerned. As said in Vanderbilt

v. Eidman, 196 U. S. 480, 500,

^' In view of the provisions for refunding, we
see no escape from the conclusion that this statute

was in a sense declaratory of what we hold was the

true construction of the Act of 1898."

It seems very clear to us that nothing can be regarded

as "absolutely vested in possession or enjoyment" until

the contingency on which possession was to be based

had actually happened. The statute very plainly says

this, and it is only a strained and artificial construction

which will allow us to discover, as a subject of taxation

thereunder, a series of payments of income, each of

which is contingent both as to possession and enjoy-
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ment upon the happening, in this case, of the uncertain

event that the beneficiaries of the trust would be living

when the payments due thereunder were to be made.

We think that the opinion of the Circuit Court of

Appeals in the case of Disston v. McLain {supra) com-

pletely disposes of the misinterpretation which we con-

tend has been placed on the case of Vanderbilt v. Eid-

man in the brief of plaintiff in error on pp. 9 and 10;

and we might here briefly mention that in the Disston

case the Supreme Court of the United States denied

the petition of the Government for a writ of certiorari.

McLain v. Disston, 207 U. S. 587.

It was impossible for the Supreme Court, in the Van-

derbilt case, to pass upon the question whether the Gov-

ernment could tax the right of Alfred G. Vanderbilt

to receive the income of the fund; as the pleadings did

not raise this question, it was not before the Court.

So, also, in the case of Herold v. Shanley, 146 Fed.

Rep. 20, that part of the decision of the Circuit Court

which is quoted in counsel's brief, and upon which he

seems so much to rely, was not before the Circuit Court

of Appeals (see opinion at p. 21). An examination of

this case will show that the question which remained

to be decided in the Circuit Court of Appeals was the

right of the Government to tax the remainders to the

sons and to tax their right to receive the income during

the life or widowhood of their mother, and it was de-

cided that the Government did not have this right. To

reach this decision it was only necessary for the Court

to hold that the use of mortuary tables in a case of that



kind was improper, but it went further and intimated

that it was doubtful if they ever would be proper under

this law, saying that no authority could be found in

the statute for the use of such tables. The opinion in

this case is entirely in harmony with that of the case of

Disston V. McLain, Judges Dallas and Gray sitting in

both cases. We think that a close examination of the

opinions rendered in these cases must lead to the con-

clusion that a correct interpretation of the law allows

only a taxation of such sums, whether principal or in-

come, of which the legatee had possession or the right

of possession prior to July i, 1902. As bearing very

closely on the question, we quote the following excerpts

from the opinion of Disston v. Mchain:

'' In the first place, it is to be noticed that the

tax is imposed in general terms upon legacies and

distributive shares. These words possess a definite

meaning, and no confusion or difficulty need arise

as to the subjects with reference to which taxation

is imposed. Legacies and distributive shares are

classed together, and as a distributive share is a

definite portion in money of the residue of the per-

sonal estate of an intestate, so a legacy is a definite

gift by will of personal property, either general

and pecuniary, or specific. As such, a legacy is of

a specific article, or of specific articles, of personal

property, or of an ascertained and definite pecuni-

ary amount, and may be readily valued by the exec-

utor or trustee having it in charge. It is the corpus

to which the legatee is entitled in possession or en-

joyment. The legacy in question, under the will

of the testator, is not a sum certain given once for
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all to the legatee, but a yearly sum of $15,000, to be

paid to Rachael Asch in stated quarterly payments

during the term of her natural life, out of the in-

come of the whole estate, real and personal, of the

testator, devised and bequeathed to trustees for the

purposes of his will." (p. 117.)

" The statute nowhere refers in express terms to

the interest or income of a legacy, nor does it im-

pose any tax in respect thereto, before it is actually

received. If the act had intended that the interest

in a fixed and definite income for life, payable out

of personalty alone, much more in such an income

payable out of the total income of the whole resid-

uary real and personal estate, should be taxed, this

intention would not be left to inference, but would

be clearly expressed as a mode of estimating such

an interest would be prescribed, as, for example,

has been done in the collateral inheritance tax laws

of the States of New York and New Jersey. In

this statute, there is no mode provided for valuing

such an income given to a person for life."

(p. 122.)

We especially refer the Court, in this connection,

to what is said in the Vanderbilt case, at pp. 498-499,

relative to the amendatory act of 1901, showing conclu-

sively that that act not only reiterated the provisions of

the original act as to possession, enjoyment, and bene-

ficial interest and clear value, but supported and added

force to the prior administrative construction.
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The Use of Mortuary Tables to Estimate the

Value of the Beneficial Interest Is Improper

AND Unauthorized by the Statute.

In this case it was, of course, necessary for the collec-

tor, in order that he might impose the tax, to use mor-

tuary tables. The use of such tables, therefore, involves

the assumption that, though no express authority is

found in the act, nevertheless Congress has delegated

to the revenue officers the right to fix the method by

which the value of property or rights subject to taxa-

tion shall be estimated. We doubt very much whether

Congress could delegate that power, and we are very

certain that it has not done so.

It is apparent, however, that if income not yet paid

was to be taxed under the Act of June 13, 1898, as

amended, it was absolutely necessary that the right to

receive such income should be valued, and that valua-

tion, of course, must be more or less arbitrary; conse-

quently, the internal revenue office was forced to adopt

the regulations providing for the use of mortuary tables,

or tables of average expectancy of life. While it may
be a simple mathematical matter to strike an average,

it is a very difficult practical matter to strike it correctly

in a given case, and it seems to us that the only thing

that can be positively said in assessing the present value

of future income on the basis of expectancy of life is,

that the value of the income actually received will not

agree with the value as ascertained by the method of

assessment. It is a pretty certain proposition that the
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individual who is taxed will either die before or after

the time shown by the mortuary table. There is no

doubt that under the war revenue measure the interest

of the remainderman which extended beyond July i,

1902, was not taxable, and yet his interest must be either

overtaxed or undertaxed by taxing the life tenant on

the basis of his expectancy of life. If the latter dies

before the time indicated by the table, his interest would

have been overtaxed, and the deduction of this overtax

would, pro tanto, decrease the value of the estate of the

remainderman.

Tables of expectancy of life are, with a few excep-

tions, based upon the experience of life-insurance com-

panies, and thus apply to what are termed "selected

risks," or, in other words, to those who have passed a

satisfactory medical examination. Such tables have

been frequently admitted as evidence, but they have

never been regarded by courts as conclusive, and the

necessity of supplementing them by other testimony has

been recognized. In other words, they must be cor-

rected in every instance to meet the conditions of the

particular life to which they are applied. Thus, in the

case of Ficksbur^ and Meridian R. R. v. Putnam, 1 18

U. S. 545, in speaking of such tables, Mr. Justice Gray

said

:

''But it has never been held that the rules to be

derived from such tables or computations must be

the absolute guides of the judgment and the con-

science of the jury; on the contrary, in the impor-

tant and much considered case of Phillips vs. Lon-

drjn and Northwestern Railway, above cited, the
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judges strongly approved the usual practice of

instructing the jury in general terms to award a

fair and reasonable compensation, taking into con-

sideration what the plaintiff's income would prob-

ably have been, how long it would have lasted, and

all the contingencies to which it was liable; and

as strongly deprecated undertaking to bind them

by precise mathematical loss in deciding a question

involving so many contingencies incapable of exact

estimate or proof." (Pp. 554-555-)

''Life and annuity tables are framed upon the

basis of the average duration of the lives of a great

number of persons. But what the jury in this case

had to consider was the probable duration of this

plaintiff's life, and of the injury to his capacity to

earn his livelihood." (Pp. 556-557.)

See also:

Grove V. Youell, 33 L. R. A. 297;

Vol. 20, Am. & Eng. Encyc. of Law, 2nd Ed.

883.

An interesting discussion as to the variation of differ-

ent mortuary tables and as to the character of the se-

lected persons to whom they can alone be understood to

apply is found in the case of

Illinois Central R. R. v. Houchins, i L. R. A.

(new series) 375.

What is said in that case must be equally applicable

to the tables of mortality used by the Treasury Depart-

ment in estimating this tax. Such tables cannot be con-

sidered conclusive, as there may be any number of pos-

sible circumstances in a particular case which would
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affect their correctness. We cannot presume that where

the statute is silent Congress desired the use of such

tables or empowered one of the executive departments

of the government to levy a tax, leaving the means of

estim.ating the amount thereof entirely in the discretion

of such executive department. Further, in the case of

Shanley v. Herold, supra, the Court condemned the

use of mortuary tables in terms which seem to us to

apply to their use under any set of circumstances which

might arise by reason of the War Revenue Act. The

Court said:

'Tt may be added, however, that the method of

calculation adopted by the collector is also objec-

tionable because it reduced the principal of the es-

tate and thus diminished the income of the widow,

in efiPect, taxing her without any authority for such

taxation, and that the value of the residuary estate

bequeathed to the sons was estimated by the use of

mortuary tables, for which use we fail to find any

authority in the statute." (P. 24.)

And in Disston v. McLain, supra, at page 117, the

Court states that the tax was estimated in an arbitrary

manner and the methods which the collector used were

''nf)t designated in the taxing law, nor, as we think, au-

thorized or contemplated thereby."
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Fixing the Rate of Interest to Determine for

Purposes of Taxation the Present Value of

THE Right to Receive Income Is a Legislative

Function which Congress Cannot Delegate

TO Executive Officers.

It will be noted that the annual income was estimated

in this case on a four per cent basis (see Legacy Return,

Tr., p. 137). Naturally, the rate of interest fixed is as

influential in controlling the amount of the tax as the

rate of the tax itself. In consequence, we can see no

distinction as to the character of the power exercised

between fixing the rate of such interest and fixing the

rate of the tax. We do not think there is any power in

Congress to delegate to executive officers, or, in fact, to

anyone, power to fix a rate of taxation; but if it could

do so, this delegation of power would have to be made

in express language and could never arise by implica-

tion. Still, it was necessary, in order to fix the amount

of the tax, to fix a rate of interest, and the Treasury De-

partment has assumed in this case to fix the rate of four

per cent. This rate may be just, or may not be just.

It may apply in New York, and it may not apply in

California; it may apply where the investments are of

one character, and may not apply where they are of

different characters. Yet, without regard to any of

these matters, the Department has fixed the rate of four

per cent and we believe, therefore, that our entire argu-

ment as to the use of mortality tables is fully applicable

to this branch of the case.
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In Michigan Central R. R. v. Powers^ 201 U. S. 297,

Mr. Justice Brewer said:

'^It may be laid down as a general proposition

that where a legislature enacts a specific rule for

fixing a rate of taxation, by which rule the rate

is mathematically deduced from facts and events

occurring within the year and created without ref-

erence to the matter of that rate there is no abdica-

tion of the legislative function, but, on the contrary,

a direct legislative determination of the rate.''

See, also:

Field v. Clark, 143 U. S. 649;

Cooley, Constitutional Limitations, 7th Ed., p.

163.

In view of what the Court said in the case of Michi-

gan Central R. R. v. Powers, supra, we think it may be

stated that anything which would not be included with-

in these limits must be considered as a delegation of

legislative power, which is forbidden, certainly where

the right to impose taxes is involved.
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THE TAX MUST BE REFUNDED BECAUSE
THE AMOUNT OF INCOME RECEIVED
BY THE BENEFICIARY AT THE TIME OF
THE REPEAL OF THE ACT WAS LESS

THAN $10,000.

The ''Stipulation of Facts" shows that the total

amount received by each of the beneficiaries of the

Follis trust as income from the trust property up to the

date of the repeal of the law on July i, 1902, was the

sum of $8,750.00, and no more, and further that no

other moneys were due to the beneficiaries from the

trustees prior to that date. {Trans., pp. 215-6.)

The amount of property specified in the Act of June

13, 1898, on which a tax could be levied, must exceed

in value the sum of ten thousand dollars, and such sum

must actually pass to the beneficiary to take effect in

possession or enjoyment.

The act passed June 27, 1902, directs the refunding

of all taxes which have been collected on contingent

beneficial interests which had not become vested prior

to July I, 1902. It seems plain that this refunding

clause must refer to taxes levied on beneficial interests

that had not come into actual possession or enjoyment,

and that it was not intended that the Government should

retain any taxes which had been levied on the right to

receive an income unless the actual amount of income

received by the beneficiary up to July i, 1902, had been

in excess of the sum of $10,000.
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In the case of Vanderbilt v. Eidman, supra, and the

case of Disston v. McLain, supra, the sums received by

the beneficiaries at the date of the repeal were in excess

of the sum of $10,000.00, and consequently the legacies

might have been taxed as presently in possession or

enjoyment. To go further, we might say that a bene-

ficial interest of this kind, to be taxable, must not only

be vested in possession or enjoyment, but must be abso-

lutely so vested. This is the controlling word used in

the statute, and as applied to propert}^ and property

rights must be taken to mean unqualified ownership.

Absolute ownership is perfect ownership, without con-

dition, and without restriction or limitation of any kind.

At the time this tax was paid the amount passing to each

beneficiary under the will was naturally an indefinite

sum. The Treasury Department, by its use of tables

and by its arbitrary fixing of the rate of four per cent,

attempted to make this amount definite. The refunding

act of June 27, 1902, however, made definite the amount

which should become subject to the tax, to wit, the

amount of income that would pass up to the date of

July I, 1902. Consequently, even if we assume that

the method of fixing the tax by the use of annuity tables

was lawful, this statute abolished it. The situation is

the same as if the beneficiaries had paid no tax prior

to July I, 1902, and the amount of the tax had then been

submitted for the first time to the collector for deter-

mination.

The payment of the legacy to a beneficiary and the

pavmcnt of the tax, arc intended to be contemporaneous,
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and as the Court has said in the Vanderbilt case, the

question as to whether the legacies had technically

vested made no difference unless they had also come into

actual possession or enjoyment.

The last portion of the brief on behalf of the plain-

tiff in error is taken up with discussing the right of these

beneficiaries to alienate or dispose of their legacies. We
fail to see what bearing that question can have on the

case, as the interest might be subject to alienation

whether the property was absolutely vested in the bene-

ficiary or not.

This branch of the argument is elaborated in the

opinion of Judge Morrow in this case reported in 148

Fed. Rep. 49, and we are fully satisfied with that

presentation.

We respectfully submit that the judgment of the

Circuit Court should be affirmed.

HELLER & POWERS,
Attorneys for Defendants in Error.

HELLER, POWERS & EHRMAN,
Of Counsel.




